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Mr. McC.Le..ian, from the Committee on Government Opéatians, 
submitted the following — 


REPORT 


[To accompany S. Res. 330] 


The Committee on Government Operations, to whom was referred 
Senate Resolution 330, expressing disapproval of Reorganization 
Plan No. 4 of 1952' relative to the Department of Justice, having 
considered the same, report favorably thereon and recommend that 
the resolution do pass. 

The effect of adoption by the Senate of Senate Resolution 330, in- 
troduced in the Senate on June 4, 1952, by Senator McCarran, will 
be to prevent plan No. 4 of 1952 from becoming effective upon the 
expiration of 60 calendar days of continuous session of the Congress, 
as provided by the Reorganization Act of 1949. The plan will be- 
come effective at midnight, June 20, 1952,” unless disapproved by a 
majority of the authorized membership of either the House or the 
Senate. Senate Resolution 330, disapproving the plan, was approved 
by the committee in executive session on June 10, 1952, by a vote of 
9 to 3 


PROVISIONS OF THE PLAN 


The plan provides for the abolition of the 87 offices of United 
States marshal for the judicial districts defined in title 28, United 
States Code, chapter 5, the 4 offices in Alaska, and 1 each in Guam, 

¢ the Canal Zone, and the Virgin Islands, and terminates the affairs of 
those offices. It then reestablishes 94 new offices covering the same 
judicial districts, provides for the appointment of each marshal by 
the Attorney General under the classified civil service at compensa- 
1 Plan No. 4, together with the President’s message, appears as appendix A of this report 


2 The House of Representatives was in recess from April 10 to 22, 1952, which interval is not included in 
the 60-day period. (See H. Con. Res. 208.) 
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tion fixed by the classification laws, and transfers to the Attorney 
General functions vested in United States marshals by statutes since 
the effective date of Reorganization Plan No. 2 of 1950. 

The transfer of the functions of United States marshals to the 
Attorney General becomes effective on the date the plan is permitted 
to become law. The effective date for offices having no incumbent 
on the date the plan becomes effective, or for offices having hold-over 
incumbents, shall be set by the Attorney General, but in no event 
later than January 1, 1953. For offices having an incumbent serving 
a specified term which has not expired, the plan would become effec- 
tive on the date on which such terms expire, or whenever the office 
becomes vacant. The establishment of new offices for each judicial 
district is to become effective concurrently with the taking effect of 
the abolition provision for the same judicial district. 


GENERAL STATEMENT 


It is the opinion of the committee that plan No. 4 is not a reorgan- 
ization plan as prescribed by provisions of the Reorganization Act of 
1949, and is, therefore, invalid. It does not provide for a legitimate 
reorganization designed to accomplish any of the objectives of the 
Reorganization Act within the Department of Justice as the Congress 
intended when it enacted that law. Its only effect is to remove the 
requirement for Senate confirmation of United States marshals, 
authorize their appointment by the Attorney General under the classi- 
fied civil service, and extend the term of such offices from 4 years to 
an indefinite period. 

As the President stated in his accompanying message, the plan 
makes no changes whatsoever in the operation of the offices of United 
States marshal other than in the method of appointment to that 
office. Such a proposal, in the opinion of the committee, can by no 
means be interpreted as a bona fide reorganization plan as authorized 
by the Reorganization Act of 1949. If, therefore, plan No. 4 of 1952 
is not a violation of the letter, it is clearly a violation of the spirit of 
the Reorganization Act, and a distortion of the intent of the Congress 
which was to give the President power to initiate much needed reor- 
ganizations in the executive branch of the Government. It is appar- 
ently an attempt to make use of reorganization powers granted to the 
President in order to accomplish an entirely different objective, which 
it is doubtful that the Congress would approve under normal legis- 
lative procedures. 

Aside from this grave misuse by the President of the reorganization 
power granted him by the Congress, other serious objections to plan 
No. 4 which would make its approval by the Congress a disservice to 
the country were brought out during the hearings upon the plan. 


MAJOR OBJECTIONS TO PLAN NO, 4 OF 1952 


1. Centers appointive power in Washington 

Plan No. 4 abolishes Presidential appointment of United States 
marshals, thereby removing the safeguard of confirmation by the 
Senate. It places the appointive power in the hands of the Attorney 
General under Federal civil service eligibility rules. This, in effect, 
eliminates the advice of the people’s elected representative upon the 








i 
| 





REORGANIZATION PLAN NO. 4 OF 1952 3 


oppeieieaet of these important Federal officials in their respective 
judicial districts. It removes the safeguard of senatorial confirmation 
of a candidate for the office of United States marshal who might be 
objectionable to the residents of a judicial district, and effectively 
removes any voice they may have in the selection of these local officials, 
now expressed through their elected representative in Congress. The 
ultimate effect of plan No. 4 is to place the various considerations 
which are normally concerned in the appointment of United States 
marshals behind an iron curtain in the Attorney General’s office in 
Washington, far removed from the citizenship the marshals serve. 
Such a system may well constitute an insurmountable barrier to any 
local consideration in the selection of those important Federal officials. 


2. Transfers of marshals from district to district 


Title 28, United States Code 541, provides that each United States 
marshal shall reside within the judicial district for which he is ap- 
pointed. Although the provisions of plan No. 4 make no change in 
the residence requirements of marshals, the elimination of Senate con- 
firmation of their appointments does apparently make it possible for 
the Attorney General to appoint marshals to judicial districts irre- 
spective of previous residence so long as the marshal resides, during 
his tenure of office, within the district for which he is appointed. 

Assistant Attorney General Joseph C. Duggan in a memorandum 
to the chairman of this committee through the Director of the Bureau 
of the Budget, dated May 28, 1952, states that marshals after ap- 
pointment may not be transferred from one area of jurisdiction to 
another, but significantly adds: 

It should be-understood, however, that the inability to transfer a marshal from 
one district to another would not prevent a marshal from becoming the marshal 
in another district provided the Attorney General gave him another appointment 
and provided he met the residence requirement (of establishing residence in 
the district for which he was appointed). 

Existing law provides for appointment by the President of a 
United States marshal ‘for each judicial district” (title 28, U.S. C. 
541).8 The Attorney General points out that a marshal’s appoint- 
ment designates him as the marshal of a particular judicial district, 
e. g., “United States marshal for the judicial district of Rhode Island.” 
He further states that appointment of marshals under section 2 of 
plan No. 4 will “presumably” continue to be for ‘each judicial dis- 
trict.””. He adds that if this practice is continued a marshal appointed 
for a specific judicial district could not be transferred to another 
without a new appointment to the latter district. The Assistant 
Attorney General concludes, however, that— ; 

If a system should be followed * * * of appointing marshals to the office 
of United States marshal without limitation as to judicial district, then it is 
entirely possible that a marshal may be ‘“‘transferred’”’ from one judicial district 
to another judicial district without the necessity of a new appointment. 

The committee interprets that statement to mean that in the 
absence of confirmation by the Senate there would be no prohibition 
against the Attorney General appointing a United States marshal 
for a judicial district in which he has not been a previous resident, or, 
if the appointment system is changed, of transferring a United States 


* Except for the Virgin Islands, where the marshal is appointed by the Attorney General (title 48, U. S. C. 
1405). 
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marshal from one judicial district to another anywhere in the country 
provided he established residence therein. 

Spokesmen for the Department of Justice expressed their convic- 
tions that it would not be the intent of the Attorney General to make 
any changes in the present appointive system and that marshals would 
be assigned to the respective judicial districts in the future on the 
same basis as they now are. if that is the intent, the committee is 
unable to determine why such a requirement was not clearly set forth 
in the plan, and is concerned with the basic change in the law which 
might permit reassignment of marshals irrespective of previous 
residence in a judicial district. 

3. Appointment under civil service more costly 

The plan does not reduce expenditures or promote economy, one 
of the prime objectives of the Reorganization Act. To the con- 
trary, it may well increase Federal costs in the maintenance of the 
marshals’ offices. United States marshals do not now receive over- 
time pay for extra hours of work over the standard 40-hour workweek, 
although they may take compensatory time off. The average United 
States marshal, because of the nature of his responsibilities, never 
knows when it may be necessary for him to work after normal business 
hours during the week or on Sundays and holidays. If appointed 
under the civil-service system, marshals would be required to officially 
be on duty during the standard 40-hour civil-service workweek from 
Monday through Friday, only. If the pressure of their duties neces- 
sitated overtime work, they would draw extra compensation on the 
basis of the Federal Overtime Act, or be entitled to compensatory 
time off, as is the practice with other Federal civil-service employees.‘ 
4. No valid reason for change 

Despite all the bright promise that the administration contends 
civil service would bring to the office of United States marshal, no real 
justification for this change in the method of appointment was pre- 
sented to the committee other than the broad generalizations of 
‘Gmproving lines of authority, accountability and responsibility” in 
the executive branch. No evidence of fraud, inefficiency or extrava- 
gance in the operation of the marshals’ offices which would justify 
such a reversal in the method of appointment was presented to the 
committee. The spokesman for the Department of Justice advised 
the committee that he knew of no single instance where mismanege- 
ment has recently existed in the marshals’ offices, nor could he recall 
specific examples in the past. The Hoover Commission made no 
specific recommendations concerning the appointment of United 
States marshals as it did upon postmasters, customs officials, and other 
Federal officials. 


VALIDITY OF PLAN NO. 4 ARGUABLE 


At the request of the chairman, the American Law Section of the 
Legislative Reference Service of the Library of Congress submitted 
an opinion as to (1) whether plan No. 4 is authorized under the Re- 
organization Act of 1949, and (2) if so, whether the provisions of the 
plan conform to the requirements of that act. 


4 See hearings, pp. 88 and 89. 
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In response to the first question, the American Law Section is of 
the opinion that— 


* * * the Reorganization Act of 1949 does not authorize plans comprised 
exclusively of a change in the method of appointment. 


However, the opinion warns that the only appropriate safeguard 
whereby ‘the Congress can insist on compliance with the act is by 
adoption of a resolution of disapproval as provided by title II of the 
act. 

As to whether plan No. 4 conforms to the requirements of the Re- 
organization Act, the American Law Section states that “it is clearly 
arguable” that the changing of the term of office of United States 
marshal from the present statutory term of 4 years to an indefinite 
term of office under civil service “is not consonant” with section 5 
(a) (5) of the Reorganization Act which prohibits any reorganization 
plan from increasing the term of any office beyond that provided for 
such office. 

However, Assistant Attorney General Duggan in the afore- 
mentioned memorandum of May 28, 1952, makes the categorical 
assertion that— 

Although limited in scope, the three plans in question [plans Nos. 2, 3, and 4 of 
1952] are plainly reorganization plans within the meaning of the Reorganization 
Act of 1949— 

stating further that the plans aceomplish the purposes set forth in the 
Reorganization Act and do not fall within any of the limitations 
contained in the act. 

As to possible conflict with section 5, which prohibits increasing the 
term of office established by law, the memorandum from the Assistant 
Attorney General states: 

Provision for the reorganization of the offices in the Bureau of Customs and in 
the Department of Justice under the proposed plans from offices of fixed term 
into offices for appointment under the classified civil service cannot reasonably be 
construed to have the effect of ‘“‘increasing the term of any office’”’ in contravention 
of section 5 (a) (5). 

The offices to be established under these plans are under the classified civil 
service and are of indefinite duration, that is, for no fixed term. The limitation 
upon the authority of the President under section 5 (&) (5) of the Reorganization 
Act should be read as a limitation upon increasing the fixed term of any office and 
has no relation to the system of appointment under the classified civil service to 
positions of no fixed term. 

The American Law Section of the Legislative Reference Service, in 
commenting upon the memorandum from the Assistant Attorney 
General, states 

With respect to section 5 (a) (5) of the Reorganization Act of 1949, supra, the 
memorandum transmitted by the Assistant Attorney General says it cannot 
reasonably be construed to have the effect of “increasing the term of office’’ in 
contravention of section 5 (a) (5). Why does he say “in contravention’? Either 
the plan does increase the term or it does not increase the term. If it increases 
the term, it contravenes the plain wording of the law. If the term is for 4 years, 
for example, that does not mean the incumbent has an unqualified right to remain 
in the office "e et entire period. a might be removed for cause in less time. 
See Myers v. U (1926) (272 U. 8. 52, 164). See also Humphrey's Executor 

(1935) (295 U. ; 602). Cc viene status assures an indefinite continuation in 
tins office which | may extend for the life of a particular individual or until retire- 
ment after prolonged years of service without the necessity of a reappointment 
every 4 years. Removal for cause would apply here also. How can it be argued 
that this does not increase the term of office? ® 





5 The full text of the opinion of the American Law Section of the Legislative Reference Service of the 
Library of Congress, the memorandum from Assistant Attorney General Duggan with letter of transmittal 
from Budget Director Lawton, and an analysis of the latter memorandum by the American Law Section 
the Legislative Reference Service are included in appendix B of this report. 











6 REORGANIZATION PLAN NO. 4 OF 1952 


CONCLUSION 


Serious doubt has been cast upon the validity of plan No. 4 of 1952. 
It is the considered view of the committee that it is not a legitimate 
reorganization plan coming within the authorization of the Reorgani- 
zation Act of 1949, and contravenes the intent of the Congress in 
enacting that law. 

The Department of Justice in its memorandum relative to the legal 
aspects of the plan cites Reorganization Plan No. 1 of 1952 as a prece- 
dent. Should plan No. 4 (and plans Nos. 2 and 3) be permitted to 
become effective, they will likewise become further precedents for 
plans which, in the opinion of a majority of the committee, are not 
reorganizations under a correct interpretation of the Reorganization 
Act of 1949, but are substantive legislation which would usurp legis- 
lative functions of the Congress. 

But beyond those issues, the committee can reach no other con- 
clusion upon the provisions of the plan, itself, than that they would 
not be in the best interest of efficiency, improved management, or 
economy. The removal of local considerations from the selection of 
marshals, the placing of their appointments behind an administrative 
iron curtain in Waalingtan and the elimination of the safeguard of 
senatorial confirmation would be a distinct disservice to the country. 
It would effectively remove any opportunity for the expression of the 
people in the selection of these important public officials through their 
elected representatives. 

The committee, therefore, urges that the Senate express its approval 
of Senate Resolution 330 and thereby disapprove Reorganization Plan 
No. 4 of 1952. 





Appenprx A 


MessaGE From THE PRESIDENT OF THE UNITED States, TRANSMITTING REOR- 
GANIZATION Pian No. 4 or 1952, Preparep In ACCORDANCE WITH THE 
REORGANIZATION Act OF 1949 AND PRovIDING FOR REORGANIZATIONS IN THE 
DEPARTMENT OF Justice (H. Doc. 427) 


To the Congress of the United States: 


I transmit herewith Reorganization Plan No. 4 of 1952, prepared in accordance 
with the Reorganization Act of 1949 and providing for reorganizations in the 
Department of Justice. My reasons for transmitting this plan are stated in 
another message transmitted to the Congress today. 4 

This reorganization plan vests authority in the Attorney General to appoint 
United States marshals under the classified civil service. This is accomplished 
by abolishing 94 existing offices of marshal, and by creating 94 successor offices 
of United States marshal to which the Attorney General will make appointments 
under the classified civil service. 

I have made provision to authorize incumbent marshals to serye out their 
present terms of office. Under the authority of section 6 of the Reorganization 
Act of 1949 this reorganization plan will become effective gradually. 

The abolition of offices by Reorganization Plan No, 4 of 1952 will not abolish 
any rights, privileges, powers, duties, immunities, liabilities, obligations, ‘or other 
attributes of those offices except as they relate to matters of appointment, tenure, 
and compensation inconsistent with that reorganization plan. Under the Reor- 
ganization Act of 1949 all of these attributes of office will attach to the new offices 
of United States marshal, either automatically or upon the occurrence of an ap- 
poopriete delegation of functions to such new offices by the Attorney General. 

or example, the statutory provisions requiring the marshals to be bonded (28 
U. 8. C.,,544) will attach to the successor offices of United States marshal created 
by Reorganization Plan 4 of 1952. 
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After investigation I have found and hereby declare that each’ reorganization 
included in Reorganization Plan 4 of 1952 is necessary to accomplish one or more 
of the purposes set forth in section 2 (a) of the Reorganization Act of 1949. 

I have found and hereby declare that it is necessary to include in the accom- 
panying reorganization plan, by reason of reorganizations made thereby, provi- 
sions for the appointment and compensation of offices specified therein. The 
rates of compensation fixed for these officers are not in excess of those which I 
have found to prevail in respect of comparable officers in the executive branch. 

Immediate and substantial economies are not expected from this reorganization 
plan since it is designed primarily to serve other purposes of the Reorganization 
Act of 1949. Therefore, no itemization of the probable reduction of expenditures 
to be achieved by this plan is included in this message of transmittal. 

Reorganization Plan No. 4 provides for increased administrative accountability 
in an important department of the executive branch by giving the Attorney Gen- 
eral needed authority to appoint under the merit system a group of subordinates 
for whose performance he is already held responsible. It carries forward an objec- 
tive partially realized in 1941 when the deputy marshals were brought into the 
classified civil service under the terms of the Ramspeck Act of 1940. It places 
the determination of the qualifications and the selection of a group of nen-policy- 
making field officers of the Department of Justice on a systematic, merit basis. 

I urge the Congress to permit Reorganization Plan No. 4 of 1952 to become 
effective. 

Harry S. TRuMAN. 

Tre Wuarre Houssz, April 10, 1952. 
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(Prepared by the President and transmitted to th® Senate and the House of ‘Representatives in Congress 
— April 10, 1952, pursuant to the provisions of the Reorganization Act of 1949, approved June 20, 


UNITED STATES MARSHALS 


Section 1. Abolition of existing offices—All offices of United States marshal 
for the judicial districts defined in title 28, United States Code, chapter 5, the 
four offices of United States marshal for the District of Alaska, the office of 
United States marshal for Guam, the office of marshal of the District of the Canal 
Zone, and the office of marshal for the Virgin Islands are abolished. The At- 
torney General shall make such provisions as he shall deem necessary respecting 
the winding up of the affairs of the said marshals. 

Src. 2. Establishment of new offices —New offices, each of which shall have the 
title ‘‘United States Marshal,” are established in the Department of Justice as 
follows: One for each of the said judicial districts, one for each of the four divi- 
sions of Alaska, one for Guam, one for the Canal Zone, and one for the Virgin 
Islands. Each United States marshal provided for in this section shall be ap- 
pointed by the Attorney General under the classified civil service and shall receive 
compensation which shall be fixed from time to time pursuant to the classification 
laws as now or hereafter amended. 

Src. 3. Transfer of functions —There are transferred to the Attorney General 
the functions, if any, that have been vested by statute in United States marshals 
or in the other marshals referred to in section 1 hereof or in any of them since the 
effective date of Reorganization Plan No. 2 of 1950 (15 F. R. 3173). 

Sec. 4. Effective dates.—(a) With respect to offices having a specified statutory 
term of office the provisions of section 1 of this reorganization plan shall become 
effective as follows: (1) In the case of each office in which there is no incumbent on 
the date determined under section 6 (a) of the Reorganization Act of 1949, or in 
which the incumbent is then holding over after the expiration of his term of office 
the effective date shall be such date as the Attorney General shall specify, but in 
no event later than January 1, 1953; and (2) in the case of each office in which an 
incumbent is, on the date determined under the said section 6 (a), serving under 
an appointment for a specified term of office which has not expired, the effective 
date shall be the date on which the term of office expires, or any earlier date on 
which the office becomes vacant. 

(b). In the case of any office not having a specified statutory term of office, 
the effective date of the provisions of section 1 of this reorganization plan shall 
be such date as the Attorney General shall specify, but in no event later than 
January 1, 1953. 
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(c) The provisions of section 2 of this reorganization plan shall with respect to 
each judicial district or other jurisdiction become effective concurrently with the 
taking effect of the provisions of section 1 hereof with respect to the same district 
er jurisdiction. 

(d) The provisions of section 3 of this reorganization plan shall become effective 
on the date determined under section 6 (a) of the Reorganization Act of 1949. 


AppEenDIX B 
Lecat Aspects OF RreorGANIZATION PLans Nos. 2, 3, anp 4 or 1952 


The following information has been submitted to the committee by the Amer- 
ican Law Section of the Legislative Reference Service, Library of Congress, and 
by the Department of Justice, as requested by the committee: 


Tue LIBRARY OF CONGRBss, 
Washington 25, D. C., May 16, 1982. 
From: Législative Reference Service—American Law Section. 
To: Senate Committee on Government Operations. 
Subject: Reorganization Act of 1949, 

By telephone message of May 15, 1952, you have asked: “Does the Reorgani- 
zation Act of 1949 (63 Stat. 203; U. S. C. (1946 ed., Supp. IV) 5:133z et seq.) 
authorize the submission of plans comprised exclusively of a change in the method 
of appointment?” 

We answer this question in the negative. However, it has not been formulated 
with reference to a specific plan. 

The Reorganization Act of 1949 is a procedural device for the accomplishment 
of organizational changes other than by legislation enaeted in the aceustomed 
legislative manner. This is clear from the general import of the act and the 
specific context of section 2 (b). In fact, title II establishes special rules for the 
Senate and the House, pursuant to their constitutional powers (art. I, sec. 5, . 
clause 2) and subject to the power of either body to make changes, for the legisla- 
tive purpose of considering and disposing of the plans submitted by the President. 

Section 2 states, as the general objeetive and purpose of the act, the require- 
ment that the President shall examine and reexamine the organization of all 
agencies of the Government and determine what changes are necessary (1) to 
promote the better execution of the laws, the effective management of the execu- 
tive branch, and the expeditious administration of public business; (2) to reduce 
expenditures and promote economy; (3) to increase efficiency of. operetions of 
the Government; (4) to coerdinate and consolidate agencies and functions; (5) to 
reduce the number of agencies; and (6) to etiminate overlapping and duplication. 

Section 3 states the requirements as to the findings to be made by the President 
and the declaration of such findings. With respect to the contents of the plans, 
section 4 states certain mandatory and certain discretionary provisions. How- 
ever, these contents are subject to specific limitations contained in section 5. Of 
particular interest to this problem is section 5 (a) (5) which reads: 

“Sec. 5. (a) No reorganization plan shall provide for, and no reorganization 
under this Act shall have the effect of — 


* * * * * 


“*(5) increasing the term of any office beyond that provided by law for such 
office; or * * *” 
It is clearly arguable from this provision alone that the changing of a definite 
term of an office to an indefinite term is not consonant with this provision. 

To support our answer, we turn to rules of statutory construction. There is 
no need for Congress to assist in the further destruction of the ‘ ‘plain meaning”’ 
doctrine in construing gi Reorganization Act of 1949. As examples of such 
destruction, see U. S Dickerson ((1940) 310 U. S. 554, 562), and U.S. v. 
American Tr ucking sane Inc. ((1940) 310 U. S. 534, 543).. Ae cording to 
one writer, the plain meaning rule dominated statutory construction in the 
Federal courts for a long time. When carried to the extreme this tended to 
obliterate the judicial obligation to the legislature. He states that in the late 
1930’s the Supreme Court adopted a philosophy of self-restraint toward legislative 
regulation ‘in the economic areas. This greater emphasis on congressional will, 
he says, seems to have led to the extensive use of extrinsic aids for its ascertain- 
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ment. Reéent criticism of this technique of statutory construction stresses its 
tendeney to detract from the guiding function of statutes, and reflects.a desire to 
return to the plain meaning rule. (A Reevaluation of the Use of Legislative 
History in Federal Courts (1952), Col. L. Rev. 52:125, 127, citing Jackson, Tne 
Meaning of Statutes: What Congress Says or What the Court Says (1948), A. B. 
A. J. 34:535, 538, and other authorities). Congress has an opportunity to assist 
in bringing order into statutory construction and in rectifying imbalance resulting 
from unwa&rranted use of extrinsic aids. The term “‘legislative history’ has 
become a catch-all for extrinsic evidence of congressional intent. 

According to Sutherland (Statutes and Statutory Construction, third edition by 
Horack), where the intention of the legislature is so apparent from the face of a 
statute that there can be no question as to the meaning, there is no room for 
construction (secs. 4701-4706). It is axiomatic that statutes should be so con- 
strued as to carry out the plain legislative purpose (St. Louis & O’Fallon Railway 
Co. v. U.S. (1929) 279, U. 8. 461, 487). Therefore, where the words of the statute 
are plain, a court may not add to or alter them to effect a purpose which does not 
appear on its face or from its legislative history (Matson Navigation Co. v. U.S. 
(1932), 284 U. S. 352, 356). Of particular application to the problem at hand is 
Colorado Interstate Gas Co. v. Federal Power Commission ((1945), 324 U.S. 581, 
604), which holds, among other things, that a declaration of policy may not be 
used to take an express provision out of a statute. Further, a statute ought not 
to be expounded by detached words and phrases, but the whole act must be taken 
together and given a fair interpretation, neither extending nor restricting it 
beyond the legitimate import of its language and its obvious policy and object 
(Gayler v. Wilder (1851), 10 How. 477, 495). 

Naturally, then, the first, as well as the best, source to ascertain the meaning 
of any statute is the statute itself—its words, grammar, punctuation, context, 
title, and the like (Crawford, Statutory Construction (1940), p. 351). If.this 
principle and those noted above are applied to the Reorganization Act of 1949, 
it.is obvious that there is little need for recourse to the legislative background of 
that act and its predecessors or to other extrinsic aids, for the language is clear 
and unambiguous, the objectives plainly stated, the reasons clearly set forth, the 
requirements definitely established, and the limitations precisely drawn. 

Years of adjudication of constitutional provisions have established a rule of 
interpretation which. holds that no number of statutes or infractions of the Con- 
stitution, however numerous, can be permitted to import a power which does 
not exist or to furnish a construction which is not warranted. Long acquiescence 
of Congress and the Executive by which the rights of parties have been determined 
and adjudged for many years, does not make constitutional that which is uncon- 
stitutional (Fairbank v. U.S. (1901), 181 U. 8. 283, 307; Field v. Clark (1892), 143 
U. 8. 649, 691; and U.S. v. Boyer (1898), 85 F. 425). This basie proposition, we 
believe; is applicable to the Reorganization Act of 1949. No previous aequies-~ 
cence by the Congress in an unwarranted plan precludes a later rejection by the 
Congress on the ground that the proposal does not meet the requirement of the 
law. Under the procedures, established in title Il, as an exercise of the constitu- 
tional rule-making powers of the Senate and the House, it is possible, of course, to 
give standing to plans not meeting the plain requirements of the act. This is 
because once disapproval of a plan has failed, it thereafter is diffieult to attack 
the reorganization. in a court, for the decisions clearly indicate that courts will 
be reluctant to look behind the law to search for procedural deficiencies in the 
establishment of the particular plan as law. (See Ul’. S. v. Ballin (1892), 144 
U.S. 1, 4; Field v. Clark, supra, pp. 669-670, 673.) 

An instance of an attack in court on a reorganization plan is /sbrandtsen- Moller 
Co., Inc., v. U. 8. ((1936) 14 F. 8. 407; (1937) 300 U.S. 139). That case involved 
the exercise of authority granted to the President by title IV of the Legislative 
Appropriation Act of June 30, 1932, as amended (47 Stat. 413, 1517). By Execu- 
tive Order 6166, dated June 10, 1933, the President abolished the old Shipping 
Board and vested its functions in the Department of Commerce. The question 
of whether or not the Secretary of Commerce could issue certain orders which 

ave rise to the suit became moot by reason of the passage of the Merchant 
Marine Act of 1936. However, the Supreme Court took note of the fact that the 
new act transferred to the United States Maritime Commission all of the functions 
of the old board ‘now vested in the Department of Commerce.’”’ Further, Con- 
gress appears to have recognized the transfer and ratified the action of the Presi- 
dent: by the Appropriation Acts of April 7, 1934, March 22, 1935, and May 15, 
1936, which made appropriations for carrying out the provisions of the Shipping 
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Act. (See 300 U.S. 139, 147, 148. See also Swayne & Hoyt; Ltd., v. U. 8. (1936), 
18 F. 8. 25; (1937) 300 U.S. 297.) These cases suggest that-even though authority 
is exceeded, subsequent action on the part of Congress possibly may cure the 
defect. Thus, though a plan submitted by the President under the present 
Reorganization Act does not meet the standards and requirements set forth 
therein, it is possible for Congress to give standing to the plan. by failure to dis- 
approve. In the Isbrandtsen case you will note that Congress recognized and 
gave standing to the transfer. 
Perhaps reference should be made to section 4 (2) which reads: 


Har 4. Any reorganization plan transmitted by the President under sec- 
tion 3— 


* * * * * . 
(2) may include provisions for the appointment and compensation of the 
head and one or more other officers of any agency (including an ney 


resulting from a consolidation or other type of reorganization) if the Presi- 
dent finds, and in his message transmitting the plan declares, that by reason 
of a reorganization made by the plan such provisions are necessary. The 
head so provided for may be an individual or may be a commission or board 
with two or more members. In the case of any such appointment the term 
of office shall not be fixed at more than four years, the compensation shall not 
be at a rate in excess of that found by the President to prevail in respect of 
comparable officers in the executive branch, and, if the appointment is not 
under the classified civil service, it shall be by the President, by and with the 
advice and consent of the Senate, except that, in the case of any officer of the 
municipal government of the District of Columbia, it may be by the Board of 
er ae or other body or officer of such government designated in the 
plan; 
In case it is argued that the above reference to the classified civil service authorizes 
a plan comprised exclusively of a change in the method of appointment, the answer 
should be that any change in status is conditioned on reasons found in the reor- 
ganization plan. Accordingly, if there is no plan for a transfer, consolidation, 
authorization, or abolition as required in section 3, there is no basis to support the 
mere change in status. See also section 8 defining the term “reorganization.”’ 
Further, any attempt to detach and give special meaning to the reference to the 
civil service would violate the rule stated in Gayler v. Wilder, supra, that a statute 
should not be expounded by detached words and phrases. 


CONCLUSION 


On the basis of the foregoing, we have reached the conclusion indicated earlier 
that the Reorganization Act. of 1949 does not authorize plans comprised exclu- 
sively of a change in the method of appointment. However, as the act merely 
established a special procedure for legislatively accomplishing the es 
and desired reorganizations, plans not clearly within the authorization of the act 
may achieve standing nevertheless by reason of the failure of the Congress to 
disapprove. The only appropriate safeguard whereby Congress can insist on 
compliance with the act is the passage of the disapproval! resolutions in the form 
provided by title II of that act. 

Frank B. Horne. 





EXxecuTIVE OFFICE OF THE PRESIDENT, 
Bureau OF THE Bunce, 
Washington 25, D. C., May 28, 1952. 
Hon. Jonn L. McCue..an, 
Chairman, Senate Committee on Government Operations, 
Senate Office Building, Washington 25, D. C. 

My Dear Senator McCuievxuan: I am forwarding herewith four copies of a 
communication I have received from the Assistant Attorney General, Executive 
Adjudications Division, in clarification of certain questions relating to Reorgani- 
zation Plans Nos. 2, 3, and 4 of 1952. 

This material is furnished in accordance with the request expressed May 14 
when I testified before the Senate Committee on Government Operations relative 
to these reorganization plans. 

Sincerely yours, 
F. J. Lawton, Director. 
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DEPARTMENT OF JUSTICE; 
Washington, May 28, 1952. 
Hon. F. J. Lawton, 
Director, Bureau of the Budget, 
Washington 25, D. C. 

Dear Mr. Lawton: This will reply to your letter of May 15, 1952, to the 
Acting Attorney General, concerning certain questions which were raised in the 
course of your testimony on May 14, 1952, before the Senate Committee on 
Government Operations, on Reorganization Plans Nos. 2, 3, and 4 of 1952, re- 
lating to postmasters, customs officials, and marshals, respectively. It is noted 
that the chairman of the committee requested of you that the committee be fur- 
nished an expression of the views of the Acting Attorney General with respeet to 
the following: 

1. Do the three reorganization plans properly come within the authority 
of the Reorganization Act of 1949? The comments made at the hearing 
appeared to suggest that the essential effect of the reorganization plans 
is to change methods of appointment and that the reorganization plans are 
not “reorganizations” in the usual or proper sense. 

2. Do plans Nos. 3 and 4 have the effect of increasing terms of office in 
contravention of the Reorganization Act of 1949? 

3. Will present residence requirements respecting postmasters and mar- 
shals prevail in connection with the new offices of postmaster and marshal? 
May postmasters and marshals, after appointment, be transferred from one 
area or jurisdiction to another? 

You will, of course, recall the letters dated April 10, 1952, by which the Acting 
Attorney General transmitted Reorganization Plans Nos. 2, 3, and 4 of 1952, 
through you to the President. In each instance he certified the proposed plan to 
be “in accordance with the provisioris of ‘the Reorganization Act of 1949.” He 
accordingly approved them “as to form and legality.” 

The aeckiedd memorandum of comment reflects the study given the questions 
enumerated in your letter by members of the staff of this Department. I hope 
that it will prove helpful. It should not be construed as a modification in any 
respect of the advice given the President in the above-mentioned letters of April 
10, 1952. 

Sincerely yours, 

JoserH C. DuGGAN, 
Assistant Attorney General, 
Executive Adjudications Division. 


MEMORANDUM 
May 26, 1952. 

In connection with the inquiry directed to him by the chairman of the Senate 
Committee on Government Operations during hearings held by that committee 
on May 14, 1952, concerning Reorganization Plans Nos. 2, 3, and 4 of 1952, the 
Director of the Bureau of the Budget has asked the Acting Attorney General for 
a clarification with respect to the following: 

1. Do the three reorganization plans properly come within the authority 
of the Reorganization Act of 1949? The comments made at the hearing 
appeared to suggest that the essential effect of the reorganization plans is to 
change methods of appointment and that the reorganization plans are not 
“reorganizations” in the usual or proper sense. 

o plans Nos. 3 and 4 have the effect of increasing terms of office in 
contravention of the Reorganization Act of 1949? 

3. Will present residence requirements respecting postmasters and marshals 
prevail in connection with the new offices of postmaster and marshal? May 
postmasters and marshals, after appointment, be transferred from one area 
or jurisdiction to another? 

1, First for consideration with reference to question No. 1 are the letters, dated 
April 10, 1952, by which the Acting Attorney General transmitted plans Nos. 
2, 3, and 4 of 1952 to the President. As stated in those letters, the Acting At- 
torney General certified each proposed plan to be ‘‘in accordance with the provi- 
sions of the Reorganization Act of 1949’ and accordingly approved them ‘‘as to 
form and legality.’’ 

Without modifying in any respect the afore-mentioned advice to the President, 
the following is submitted by way of clarification. 
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Although limited in scope, the three plans in question are plainly reorganization 
plans within the meaning of the Reorganization Act of 1949. As the President 
found and declared in his message accompanying each plan, the reorganization 
in plans Nos. 2, 3, and 4 of 1952 are necessary in order to accomplish one or more 
of the purposes set forth in section 2 (a) of the Reorganization Act of 1949 and 
the particular actions involved in each reorganization, such as the abolition of 
existing offices, the establishment of new offices, the transfer of functions, and the 
provision for effective date of the provisions of the plan are specifically authorized 
by the provisions of sections 3, 4, and 6 of the Reorganization Act of 1949 and do 
not fall within any of the limitations of section 5 of the act. It should be noted, 
moreover, that there is no substantial difference between the action taken by the 
President in Reorganization Plan No. 1 of 1952, providing for reorganization in the 
Bureau of Internal Revenue of the Department of the Treasury, and the actions 
an in the three plans in question. lan No. 1 became effective on March 15, 
1952. 

2, The second question is concerned with the limitations placed upon the 
powers of the President with respect to reorganizations. Section 5 of the Re- 
organization Act of 1949 lists six such limitations of which the fifth is as follows: 

“Sec. 5. (a) No reorganization plan shall provide for, and no reorganization 
under this Act shall have the effect of— 

* * * * * 


““(5) Increasing the term of any office beyond that provided by law for such 
office; or”’ 

Provision for the reorganization of the offices in the Bureau of Customs and 
in the Department of Justice under the proposed plans from offices of fixed term 
into offices for appointment under the classified civil service cannot reasonably 
be construed to have the effect of ‘increasing the term of any office’ in contra- 
vention of section 5 (a) (5). 

The offices to be established under these plans are under the classified civil 
service and are of indefinite duration, that is, for no fixed term, The limitation 
upon the authority of the President under section 5 (a) (5) of the Reorganization 
Act should be read as a limitation upon increasing the fixed term of any office and 
has no relation to the system of appointment under the classified civil service to 
positions of no fixed te1m. 

3. Distinct questions concerning postmasters and marshals are embodied in 
question No, 3. The questions and the answers respecting each plan will be treated 
separately. 

Question 1. Will present residence requirements respecting postmasters prevail 
in the new office of postmaster? May postmasters after appointment be trans- 
ferred from one area or jurisdiction to another? 

Answer. Section 2 of Reorganization Plan No. 2 of 1952 expressly preserves and 
makes applicable to the new offices established therein the preappointment 
residence requirements applicable under present law (39 U. 8. C. 3lb) to the 
offices of postmaster at post offices of the first, second, and third class. The 
language of 31b is, in pertinent part: 

‘“* * * No person shall be eligible for appointment under this section unless 
such person has actually resided within the delivery of the office to which he is 
appointed, or within the city or town where the same is situated for one year next 
preceding the date of such appointment, if the appointment is made without 
competitive examination; or for one year preceding the date fixed for the close of 
receipt of applications for examination, if the appointment is made after competi- 
tive examination: Provided, That residence within the delivery of the post office 
or within the city or town where the same is situated shall be essential to the 
examination, appointment, reappointment, or promotion of applicants for post- 
master at offices unless the Civil Service Commission finds that peculiar local con- 
ditions preclude or render impossible the application of such requirements. In 
such cases the Commission may examine and certify for appointment, reappoint- 
ment, or promotion persons who reside in such area adjacent to or surrounding, the 
delivery zone of the post office as may be fixed by the Civil Service Commission.” 

There can be no question, therefore, that, in order to be eligible for an office 
established by plan No. 2, an applicant must comply with the preappointment 
residence requirements. 

The residence during tenure requirements for postmasters provided in 30 United 
States Code 32 is not expressly preserved in plan No. 2. However, in his message 
transmitting plan No. 2 to the Congress, the President stated: 

‘The abolition of offices by Reorganization Plan No. 2 of 1952 will not abolish 
any rights, privileges, powers, duties, immunities, liabilities, obligations, or other 
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attributes of those offices except as they relate to matters of appointment and 
tenure inconsistent with that reorganization plan. Under the Reorganization Act 
of 1949, all of these attributes of office will attach to the new offices of postmaster, 
either automatically or upon the occurrence of an appropriate delegation of 
functions to such new offices by the Postmaster General.”’ [Italics supplied.] 

The application of the residence during tenure requirement is not “inconsistent” 
with “matters of appointment and tenure” dealt with in the plan and may 
therefore be said to be carried forward. (See also sec. 9 (a) of the Reorganization 
Act of 1949.) 

The question concerning transfer of postmasters does not constitute an inde- 
pendent. question. A transfer would not differ in substance from a new appoint- 
ment inasmuch as the same preresidence requirements would have to be fulfilled 
before an applicant could fill a postmastership at another city. 

Question 2. Will present residence requirements respecting marshals prevail in 
connection with the new office of marshal? May marshals after appointment be 
transferred from one area or jurisdiction to another? 

Answer. The President’s message transmitting plan No. 4 to the Congress 
contained a statement similar to that contained in plan No. 2: 

“The abolition of offices by Reorganization Plan No. 4 of 1952 will not abolish 
any rights, privileges, powers, duties, immunities, liabilities, obligations, or other 
attributes of those offices except as they relate to matters of appointment, tenure, 
and compensation inconsistent with that reorganization plan. Under the Reor- 
ganization Act of 1949 all of these attributes of office will attach to the new offices 
of United States marshal, cither automatically or upon the occurrence of an 
appropriate delegation of functions to such new offices by the Attorney General.’’ 

here is no specific provision in plan No. 4 which preserves the residence 
during tenure of office requirement for United States marshals (see 28 U. 8. C. 
541), but the provision is contained in applicable law and does not relate to 
‘matters of appointment [and] tenure—inconsistent with the provisions of the 
plan and may therefore be said to be carried forward.’’! (See also sec. 9 (a) of 
the Reorganization Act of 1949.) 

With reference to the transfer of marshals under the plan, there is provision 
under existing law for appointment by the President of a United States marshal 
“for each judicial district’’ (28 U.S. C. 541). A marshal’s appointment designates 
him as the marshal of a particular judicial district, e. g., ‘‘United States marshal 
for the judicial district of Rhode Island.’’ Under plan No. 4 the funetion of 
appointing a marshal will be exercised by the Attorney General instead of the 
President, the difference being that the appointment will be ‘‘under the classified 
civil service.’’ Appointment under section 2 of the plan will presumably con- 
tinue to be for “each judicial district.’’ If this practice is continued, a United 
States marshal appointed for the judicial district of Rhode Island would require 
& new appointment by the Attorney General to serve as the United States marshal 
for the judicial district in any other locality. 

Accordingly, the answer to the first question respecting marshals should be 
in the affirmative. The answer to the second question with respect to transfer 
should be in the negative. It should be understood, however, that the inability 
to transfer a marshal from one district to another would not prevent a marshal] 
from becoming the marshal in another district provided the Attorney General 
gave him another appointment and provided he met the residence requirement. 

If a system should be followed, however, of appointing marshals to the office of 
United States marshal without limitation as to judicial district, then it is en- 
tirely possible that a marshal may be “transferred’’ from one judicial district 
to another judicial district without the necessity of a new appointment. 





Tue Lipgary OF CONGRESS, 
Washington 25, D. C., June 4, 1952. 

From: Legislative Reference Service—American Law Section. 
To: The Senate Committee on Government Operations. 
Subject: Reorganization Plans Nos. 2, 3, and 4 of 1952. 

By letter of June 2, 1952, and pursuant to our earlier telephone conversation, 
you have transmitted to this section a copy of the memorandum transmitted to 
your committee by a letter from F. J. Lawton, Director of the Bureau of the 








1 The same may be said of the requirement for residence preceding appointment as marshal for the dis- 
triet of Hawaii (28 U.S. C. 541 (d)). : 
2 A “transfer” to Hawaii would, of course, be limited by the 3-year preappointment residence requirement . 
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Budget, and a letter from Joseph C. Duggan, Assistant Attorney General, Execu- 
tive Adjudications Division. In addition, you enclosed staff Memoranda No. 
82-2-28 and 82—2-29 relating to these plans. 

Both the letter from the Assistant Attorney General and the memorandum 
assert that the Acting Attorney General has certified the plans to be in accordance 
with the provisions of the Reorganization Act of 1949 (63 Stat. 203; U. S. C. 
(1946 ed., Supp. IV) 5:133z et seq.) and that he has approved them as to form and 
legality. Further, in the message transmitting aaah plan, the President states 
that he finds and declares each reorganization included in those plans to be 
necessary to accomplish one or more purposes set forth in section 2 (a) of the act. 
These assertions do not, however, necessarily establish conclusively the proposition 
that the plans do accord with the act and arelegal. That is for Congress to decide. 

In the memorandum it is stated that, although limited in scope, the three 
plans are plainly reorganization plans within the meaning of the act. But 
“reorganization” as used in the act means any transfer, consolidation, coordina- 
tion, authorization, or abolishment, referred to in section 3. (See section 8.) 
Further reorganization is subject to the requirements of section 4 and the limita- 
tions of section 5. One of the limitations in section 5 prohibits the increasing of 
a term of any office beyond that provided by law. 

It is stated that there is no substantial difference between the action taken in 
Reorganization Plan No. 1 of 1952 and the actions taken in plans Nos. 2, 3, and 
4. Cursory inspection of the plans will refute that statement. Plan No. 1 pro- 
vided for the outright abolishment, not later than December 1, 1952, of the 
offices of Assistant Commissioner, Special Deputy Commissioner, Deputy Com- 
missioner, Assistant General Counsel for the Bureau of Internal Revenue, Collec- 
tor, and Deputy Collector, as provided in the specified sections of the Internal 
Revenue Code. A definite provision was made for winding up the affairs of these 
offices. Further, in the place of these offices there were created three offices of 
Assistant Commissioner of Internal Revenue, not to exceed 25 offices of district 
commissioner of internal revenue, and not to exceed 70 auxiliary offices. An 
additional office of Assistant General Counsel was created. Appointment to 
the new offices by the Secretary of the Treasury under the provisions of the 
Civil Service and Classification Acts was provided. 

The effect of Reorganization Plan No. 2 is stated by the President in the first 
sentence of the second paragraph of his message, as follows: “This reorganization 
plan provides for the gradual elimination of Presidential appointment and Senate 
confirmation of postmasters at post offices of the first, second, and third class and 
the institution of appointment by the Postmaster General under the classified 
civil service.’ The complete transition to the new method of appointment, he 
states, is expected to require a period of several years. That is all that Reor- 
ganization Plan No. 2 does. Stripped of the formal pronouncements and excess 
verbiage, the plan merely removes the advice and consent requirement and sub- 
stitutes appointment by the Postmaster General. More than the catch-all 
transfer in section 3 of the plan should be required to make this “‘reorganization’”’ 
within the spirit and the terms of the act. 

While section 3 of plan No. 3 is more detailed and specific with reference.to the 
abolition and transfer of the functions, we believe the objections noted with respect 
to plan No. 2 can be applied. Referring in this instance also to the transmittal of 
the President, we find that he states, in paragraph 2, that the plan provides for 
the abolition of all offices of collector of customs, comptroller of customs, supervisor 
of customs, and appraiser of merchandise, to which appointments are now required 
to be made by the President by and with the advice and consent of the Senate. 
The abolition of these offices would occur gradually for provision is made whereby 
the incumbents may serve out their present terms of office. 

Reorganization Plan No. 4 merely establishes a change of status for United 
States marshals, reserving to the incumbents the right to serve out their present 
terms of office. 

With respect to section 5 (a) (5) of the Reorganization Act of 1949, supra, the 
memorandum transmitted by the Assistant Attorney General says it cannot 
reasonably be construed to have the effect of ‘‘ ‘increasing the term of office’ in 
contravention of section 5 (a) (5).”” Why does he say “in contravention’’? 
Either the plan does increase the term or it does not increase the term. If it 
increases the term, it contravenes the plain wording of the law. If the term is 
for 4 years, for example, that does not mean the incumbent has an unqualified 
right to remain in the office for that entire period. He might be removed for 
cause in less time. (See Myers v. U. S. (1926) 272 U. 8. 52, 164. See also 
Humphrey’s Executor (1935) 295 U. 8. 602.) Civil-service status assures an in- 
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definite continuation in the office which may extend for the life of a particular 
individual or until retirement after prolonged years of service without the necessity 
of a reappointment every 4 years. Removal for cause would apply here also. 
How can it be argued that this does not increase the term of office? Further, 
your staff memoranda enumerate the official disavowals of offices in the executive 
branch of claims of power to accomplish this type of change other than by specific 
legislation. We believe you have covered the point adequately. 

We do not believe it necessary to discuss the residence requirements because 
we feel they are immaterial in view of the failure of the plans to meet the plain 
requirements of the law. We would suggest, however, that any plan contem- 
plating the retention of these requirements should specifically make that reserva- 
tion. It should be unnecessary to rely on outside assurances which would not 
be published in the Statutes at Large as required by section 11 of the act. 

ongress was requested to grant reorganization powers comprehensive in scope, 
and to rely on the authority to reject any unwise plan by a simple majority vote. 
(See 8. Rept. No. 232 and H. Rept. No. 23, 8ist Cong.). This was the ‘‘appro- 
priate safeguard” to be used against undesirable changes and changes which, in 
fact, require positive legislation. 
Frank B. Horne. 


O 





